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BECISION t O F  THIE U N I T E D   STATE^ 30U6$ 
THR COMPTROLLRR OENIIRAL 

W A S H I N G T O N .  O . C .  2 0 5 4 8  

3 - 2 1 6 6 7 6  
DATE: February' 19, 1985 

MATTER OF: L e s l i e  b E l l i o t t  Company 

OIGEST: 

F a i l u r e  t o  provide a p r i c e  f o r  a b i d  item 
a s  requested by  an amendment may be waived 
a s  a minor i n f o r m a l i t y  where b idder  acknowl- 
edged r e c e i p t  of t he  amendment, t he  change 
e f f e c t e d  by t h e  amendment was immater ia l ,  
and waiver would not be p r e j u d i c i a l  t o  
o t h e r  b idde r s ,  E .  H .  Morr i i l  Company, 63 
Comp. Gen. 348 ( 1 9 8 4 ) ,  84-1 C.P.D. 11 5 0 8 ;  
Goodway Graphics  of V i r g i n i a ,  Inc. , 
and s i n i l a r  ca ses  modified.  
B-193193, Apr. 3, 1979, 79-1 C.P.D. Yl 230, 

L e s l i e  & E l l i o t t  Company p r o t e s t s  t h e  r e j e c t i o n  of - 

i t s  biz? as nonresponsive under i n v i t a t i o n  for b ids  (IFB) 
No. 86~472-84-8-3314, i s sued  by t h e  qepartment of t he  
Navy t o  r e p l a c e  s t r e e t  l i g h t i n g  a t  t ? e  Naval Submarine 
Base New London, Groton, Connect icut .  

s l thougn L e s l i e  & E l l i o t t  acknowledged r e c e i p t  
of amendment 3 t o  t he  I F B ,  i t s  low b i d  was r e j e c t e d  
because i t  d i d  not  con ta in  a p r i c e  f o r  b i d  item 2 .  A f t e r  
b i d  opening, L e s l i e  SI E l l i o t t  n o t i f i e d  the  c o n t r a c t i n g  
o f f i c e r  t h a t  i t  included the  c o s t  of b i d  item 2 i n  b i d  
item 1 .  L e s l i e  & E l l i o t t  main ta ins  t h a t  i t s  f a i l u r e  t3 
provide a p r i c e  f o r  b i d  item 2 is  a minor in fo rma l i ty  
which should be waived by the  Navy. The Navy is  w i t h -  
holding award pending our r e s o l u t i o n  of t he  p r o t e s t .  We 
s u s t a i n  t h e  p r o t e s t .  

T h e  I F B ,  a s  i s sued ,  c a l l e d  f o r  b i d s  on two items. 
Bid item 1 was f o r  a l l  c o n s t r u c t i o n  work except  f o r  t h a t  
covered i n  b i d  item 2. R i d  item 2 was f o r  removing an 
es t imated  20 c u b i c  ya rds  of hard m a t e r i a l  and rep lac ing  
i t  w i t h  c l ean  b a c k f i l l .  The b i d  i n s t r u c t i o n s  c a l l e d  f o r  
d combined " f i x e d - p r i c e  lump-sum" and "requirements"  type 
c o n t r a c t ,  w i t h  the  requirements  po r t ion  covering the  work 
under bid item 2 .  The government d i d  not guarantee  t h a t  
any work under bid item 2 would be r equ i r ed .  Award would 
be made t o  the  conforming r e s p o n s i b l e  bidder  o f f e r i n g  the 
low aggrega te  sum of t he  b i d  item p r i c e s .  
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The bid form in the IFS packaqe only contained a space 
for bid item 1 .  Amendment 3 noted that the bid form 
inadvertently omitted bid item 2 and furnished a new bid 
form with both bid items. Leslie & Flliott acknowledged 
amendment 3 ,  but submitted its bid on the oriqinal bid form 
which did not show a price for item 2 .  After bid openinq, 
Leslie & Elliott notified the contractinq officer that it 
had included the estimated 2 0  cubic yards of rock removal . 
reauested by bid item 2 at $ 5 0  per cubic yard (Sl,000) in 
its S466,666 price for bid item 1 .  Leslie & Elliott also 
contended that if there was any problem with its bid, it 
was a minor informality which should be waived by the Navy. 

Tn its report to our Office, the Mavy concludes that 
the imperfection in the bid does not justify its rejec- 
tion. The government estimate was S420,r)CIcI for bid item 1 
and Sl,OnO for bid item 3.. The second low bidder's total 
price was S E 6 0 , n 0 0 ,  of which S2,nncI was for item 2. The 
qovernment estimate €or bid item 2 was 0,238 percent of the 
total qovernment estimate, 0 . 2 1 4  Dercent of the protester's 
bid, and 1 . 0 7 1  percent of the S 9 3 , 3 3 4  difference between 
the protester's bid and that of the second low bidder. 
From these fiqures, the Vavy concludes that the bid item 2 
work is de minimis and that it would be in the qovernment's 
best interest to find the protester's bid responsive. We 
agree. 

A contractinq officer can waive a defect in a bid as 
a minor informality if the defect is immaterial and if 
waiver will not be prejudicial to other bidders. The 
defect is immaterial if the effect on price, quantity, 
quality or delivery is neqliqible when contrasted with the 
total cost or scope of the services beinq acquired. 
Federal Acquisition Requlation ( F A R ) ,  C 1 4 . 4 0 5 ,  4 8  Fed. 
Feg. 4 2 , 1 0 2 ,  4 2 , l P O  ( 1 9 8 3 )  (to be codified at 4 8  C.F.R. 
C 1 4 . 4 0 5 ) .  NO precise standard can he employed in deter- 
mining whether a chanqe effected by an amendment is 
neqliqible in terms of price and, conseauently, a determi- 
nation must be based on the Darticular facts of each case. 
Powever, in determining whether the value of an amendment 
is neqliqible, we look at the amendment's estimated impact 
on bid prices and the relationship of that impact to the 
difference between the two low bids. 5 2  Comp. Cen. 5 4 4  
( 1 9 7 3 ) .  We use the qovernment's estimate of cost signifi- 
cance, not the protester's, when determinins materiality. 
- See Marino Construction Company, 61 Comp. Gen. 2 6 9  ( 1 9 8 2 1 ,  
82-1 C.?.D. (I 1 6 7 .  
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I n  t h i s  case ,  amendment  3 c h a n g e d  t h e  b i d  form b y  
a s k i n g  f o r  a p r i c e  o n  b o t h  b i d  items 1 a n d  2 ,  i n s t e a d  of 
j u s t  b i d  i tem 1. T h e  g o v e r n m e n t  e s t ima te  for  b i d  item 2 
was 0 . 2 3 8  p e r c e n t  o f  t h e  t o t a l  g o v e r n m e n t  e s t ima te ,  0 .214  
p e r c e n t  of t h e  p r o t e s t e r ' s  b l d ,  a n d  1 . 0 7 1  p e r c e n t  o f  t h e  
d i f f e r e n c e  b e t w e e n  t h e  p r o t e s t e r ' s  b i d  a n d  t h a t  o f  t h e  
s e c o n d  low b i d d e r .  T h e  v a l u e  o f  t h e  c h a n g e  e f f e c t e d  by  
amendment  3 was n e g l i g i b l e  i n  terms o f  p r i c e .  

T h e  e f f e c t  of Les l i e  & E l l i o t t ' s  o m i s s i o n  of a p r i c e  
fo r  b i d  i tem 2 o n  q u a l i t y ,  q u a n t i t y  or  d e l i v e r y  a l s o  
appears  n e g l i g i b l e ,  when c o n t r a s t e d  w i t h  t h e  t o t a l  cost  o f  
t h e  s e r v i c e s  b e i n g  a c q u i r e d .  T h e  a g e n c y  e s t i m a t e d  t h a t  
u n d e r  b i d  i t em 2 ,  o n l y  20 c u b i c  y a r d s  of h a r d  m a t e r i a l  
would  b e  r e q u i r e d  t o  be removed  a n d  replaced w i t h  c l e a n  
b a c k f i l l .  G i v e n  t h e  g r e a t  d i s p a r i t y  i n  b i d  p r i ces  o f f e r e d  
by L e s l i e  & E l l i o t t  a n d  t h e  s e c o n d  low b i d d e r ,  L e s l i e  & 
E l l i o t t ' s  f a i l u r e  t o  i n c l u d e  a p r i ce  f o r  b i d  item 2 a l s o  
had n o  e f f e c t  o n  t h e  c o m p e t i t i v e  s t a n d i n g  o f  t h e  b i d d e r s .  

T h e  s e c o n d  low b i d d e r  i n  t h i s  case a r g u e s  t h a t  
Lesl ie  & E l l i o t t ' s  o m i s s i o n  o f  a p r i c e  f o r  i tem 2 s h o u l d  
n o t  be w a i v e d  a s  a m i n o r  i n f o r m a l i t y ,  b a s e d  o n  o u r  d e c i s i o n  
i n  E .  H .  Morr i l l  Company,  6 3  Comp. Gen. 348 ( 1 9 8 4 ) ,  84-1 
C .P .D .  ![ 508. I n  t h a t  case,  w e  f o u n d  n o n r e s p o n s i v e  a b i d  
t h a t  d i d  n o t  p r o v i d e  p r i c e s  fo r  o p t i o n  work a d d e d  by  a n  
amendment  w h o s e  r e c e i p t  was a c k n o w l e d g e d .  T h e  c i r c u m -  
s t a n c e s  i n  t h a t  case d i f f e r  from those  h e r e .  I n  Morr i l l ,  
a n d  a l s o  i n  Goodway Graphics  of V i r g i n i a ,  I n c . ,  B-193193,  
Apr. 3, 1 9 7 9 ,  79-1 C.P.D. 11 230, t h e  f a c t s  s h o w  t h a t  t h e  
omi t t ed  i tem was a n  e s s e n t i a l  a n d  i n t e g r a l  p a r t  o f  t h e  
o v e r a l l  c o n t r a c t  p e r f o r m a n c e ,  m a t e r i a l  a n d  i n d i v i s i b l e  f r o m  
t h e  o t h e r  a s p e c t s  of p e r f o r m a n c e .  Here, t h e r e  is  no  n e e d  
f o r  t h e  same c o n t r a c t o r ,  w h o  is  i n s t a l l i n g  l i g h t s ,  t o  
r e m o v e  t h e  h a r d  m a t e r i a l ,  i f  e n c o u n t e r e d .  We b e l i e v e  t h a t  
w h e r e  a n  o m i t t e d  item i s  d i v i s i b l e  from t h e  c o n t r a c t  
r e q u i r e m e n t s ,  is  d e  m i n i m i s  a s  t o  t o t a l  c o s t ,  a n d  would 
c l e a r l y  n o t  a f f e c F t h e  c o m p e t i t i v e  s t a n d i n g  o f  t h e  b i d d e r s ,  
i t  may be w a i v e d .  We f i n d  t h e  f a c t s  h e r e  s u p p o r t  w a i v e r  of 
t h e  o m i s s i o n .  T h e r e f o r e ,  t h e  Navy s h o u l d  w a i v e  Lesl ie  & 
E l l i o t t ' s  d e f e c t  i n  b i d  a s  a m i n o r  i n f o r m a l i t y ,  s i n c e  t h e  
d e f e c t  is  immater ia l  a n d  w a i v e r  w i l l  n o t  be p r e j u d i c i a l  t o  
o the r  b i d d e r s .  T o  t h e  e x t e n t  t h a t  Morr i l l ,  Goodway,  a n d  
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s i m i l a r  cas  
automatical  
modified i n  

es imply t h a t  the  f a i l u r e  t o  p r i c e  a l i n e  item 
l y  r e q u i r e s  r e j e c t i o n  of the b i d ,  they a r e  

accordance w i t h  the  above. 

The p r o t e s t  is sus ta ined  and we recommend t h a t ,  i f  
L e s l i e  t E l l i o t t  is  determined t o  be r e spons ib l e ,  award 
be made t o  i t .  

Comp t r o l  l e u  Geder a1 
of the United S t a t e s  
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